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United States Court of Appeals fpr the 

District of Columbia 

_ j 

No. 6504. | 

Edward N. Parker, Appellant, 

vs. j 

The Salvation Army, a Corporation. 

— 

a Supreme Court of the District of Columbia 

At Law. 

No. 83791. | 

Edward N. Parker, Plaintiff, 

■ 

vs. 

The Salvation Army, a Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the jfollowing 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to-wit: 

1 In the Supreme Court of the District of Columbia 

Law No. 83791. ! 

Edward N. Parker, Plaintiff, 

vs. 

The Salvation Army, a Corporation, Defendant. 

Declaration . 

Filed March 12, 1934. j 

The Plaintiff, Edward N. Parker sues the Defendant, 
The Salvation Army, a corporation, for that heretofore, 
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to wit, the first iday of October, A. D. 1930, the Defendant 
was the owner of certain real estate situate, lviny and being 
in the City of Norfolk, State of Virginia; and the said 
Defendant desiring to sell the said real estate did make a 
contract in writing with the Plaintiff, under the terms of 
which contract, the Defendant did contract and agree to 
employ Plaintiff as its agent for the sale of the said real 
estate and did agree to pay Plaintiff for selling such real 
estate the sum of ten thousand dollars. 

And Plaintiff savs that under the said contract he did 

perform services for the Defendant and that, through a 

sub-agent, he did procure a prospective purchaser for the 

said real estate satisfactorv to the Defendant. That there- 

* 

after on to wit, the 22nd day of January, A.D. 1931, the 
Defendant did request a new contract with Plaintiff and, 
after certain negotiations, Plaintiff and the Defendant did 
contract and agree that Plaintiff would and did make, exe¬ 
cute and deliver! to the Defendant, a release of his rights 
under the said contract of October 1, 1930. The Plaintiff did 
further agree that the Defendant could and would recognize 
one Thomas T. Cole, as its agent in the further ne- 
2 gotiations! for the sale of the said real estate, and 
Plaintiff did simultaneously, with the knowledge of 
the Defendant, enter into a contract with the said Thomas 
T. Cole, under the terms of which the said Thomas T. Cole 
did agree to pay Plaintiff the sum of seven thousand, five 
hundred dollars upon the consummation of the sale of the 
said real estate to a purchaser who had been procured by 
Plaintiff and the said Thomas T. Cole for the said real 
estate. And the said Defendant, by and through its author¬ 
ized agents, servants or employees, did represent to Plain¬ 
tiff and did contract and agree with Plaintiff, that in con¬ 
sideration of his doing and performing the aforesaid acts, 
that it, the said Defendant, would simultaneously with the 
execution of the said release, make and enter into a con¬ 
tract with said Thomas T. Cole for the purchase of certain 
real estate in the District of Columbia and would simul¬ 


taneously procure for him a contract from the said Thomas 
T. Cole with Plaintiff for the payment of the sum of seven 
thousand, live hundred dollars as Plaintiff's commission; 
and it did further promise and agree that it, the said De¬ 
fendant, would withhold from the said Thomas T. Cole 
the said sum of seven thousand, live hundred dollars and 
pay the same to Plaintiff. 
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And Plaintiff says that, relying upon the said promises, 
contracts and agreements of the Defendant as aforesaid, 
Plaintiff continued to render services to the Defendant and 
that; on the 14th day of March, A. I). 1931, the saitj Defend¬ 
ant did sell and deed the said real estate to one, Henry 
A. Page, Jr., who was the purchaser obtained by plaintiff. 

But notwithstanding the Defendant’s promises, contracts 
and agreements, it did refuse to purchase the real estate 
contracted for with the said Thomas T. Cole and djid refuse 
and does now refuse to pay the Plaintiff the sai<[l sum of 
seven thousand, live hundred dollars or any part thereof, 
and by reason of the breach of its premises, contracts 
3 and agreements bv the Defendant with the Plaintiff, 
the Plaintiff has suffered damage in the full sum of 
seven thousand, five hundred dollars. 

Wherefore Plaintiff brings this suit and clainks of the 
Defendant the full sum of seven thousand, five hundred 
dollars besides costs. 


Second Count. 

The Plaintiff, Edward N. Parker sues the Defendant, 
The Salvation Army, a corporation, for that heretofore, 
to wit: the 22nd day of January, A. D. 1931, the Defendant 
did engage the Plaintiff as its confidential agent to aid and 
assist it in the procurement of the sale of certain r^al estate 
owned bv the Defendant in the City of Norfolk, State of 
Virginia; and Plaintiff did accept such employment and did 
under the direction of the Defendant do and perform divers 
acts and deeds by which the said Defendant received great 
benefit in procuring the sale of the real estate as Aforesaid. 

And Plaintiff savs that bv reason of the services ren- 
dered by him to the Defendant a sale of the said real estate 
was, on the 14th day of March, A. D. 1931, consummated 
and on the said 14th day of March the said flefendant, 
did by deed, convey the said real estate to one, jHenry A. 
Page, Jr., who was a purchaser procured by the Plaintiff. 

And the Plaintiff says that the reasonable value of the 
services rendered by him from the said 22nd day of Janu¬ 
ary, A. D. 1931, to and including the 14th day of March, 
A. D. 1931, was the full sum of ten thousand dollars and 
the Plaintiff has demanded of the Defendant the said sum 
of ten thousand dollars for his services as aforesaid but 
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the Defendant did refuse and does now refuse to pay the 
said sum or any part thereof. 


Wherefore Plaintiff brings this suit and claims 
of the Defendant the full sum of ten thousand dollars 
besides costs. 


THOMAS O. KING, 
Attorney for Plaintiff. 


Pleas. 

Filed April 4, 1934. 


First Plea. 


The defendant, The Salvation Army, a corporation, for 
a plea to the.first count of the declaration herein filed, says 
that it denies that it contracted or agreed with plaintiff 
that said defendant would procure for plaintiff a contract 
from Thomas T. Cole for the payment to plaintiff, by said 
Thomas T. (’ole of a commission, as in said first count 
alleged, and also denies that defendant promised or agreed 


that defendant would withhold from said Thomas T. Cole 
the sum of Seventy-five hundred dollars ($7,500.00) and 
pay the same to plaintiff, as in said first count alleged, and 
defendant further denies that Henry A. Page, Jr., in said 
first count mentioned, was procured by plaintiff as a pur¬ 
chaser of the real estate therein described, and also denies 
that plaintiff, subsequent to the release by plaintiff to de¬ 
fendant in said first count alleged, rendered any service 
to defendant. 


Second Plea. 


And for a further plea to the first count of said declara¬ 
tion, defendant, The Salvation Army, a corporation, says 
that subsequent to the making of the contract between 
plaintiff and Thomas T. Cole, wherein said Thomas T. Cole 
agreed to pay to plaintiff the sum of Seventy-five hundred 
dollars ($7,500.00), as in said first count set forth, and on, 
to-wit, March 14, 1931, plaintiff and said Thomas T. Cole 
entered into a certain contract, in writing, for a 
5 valuable consideration and under seal, and which is 
now shown to the Court, wherein and wherebv said 
first mentioned contract was changed and modified in that 
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said first mentioned contract provided that said (foie should 
pay to said Parker the sum of Seventy-five hundred dollars 
($7,500.00), should the said Cole sell or exchange the real 
estate in said first count described, such payment to be 
made upon execution and delivery of deed to| said real 
estate, and also agreed to pay to said Parkerj upon the 
execution and delivery of such deed, and in the ievent that 
said Cole should make a net profit of Ten thousand dollars 
($10,000.00) or more in such transaction, the s|un of one 
per cent of such net profit, provided that such one per 
cent should not exceed the sum of Twentv-fivb hundred 
dollars ($2,500.00), and said contract further provided that 
the aforesaid sum of Seventy-live hundred dollars ($7,- 
500.00), plus the one per cent of net profits aforesaid, should 
in no event exceed the sum of Ten thousand dollars ($10,- 
000.00); which said agreement was changed an(i modified 
on said, to-wit, March 14, 1931, by the written contract 
aforesaid of said last mentioned date, which provided that 
said Cole should guarantee and pay to said Parker the sum 
of Five thousand dollars ($5,000.00), instead of Seventy- 
five hundred dollars ($7,500.00), as agreed upon in said 
first mentioned contract, and that said Parker released, 
relinquished and discharged said Cole from all obligation 
to pay any additional percentage upon the consummation 
of the sale of said property, and that the sum of ]Five thou¬ 
sand dollars ($5,000.00) aforesaid should be dud and pay¬ 
able to said Parker upon the consummation of a certain 
deal then pending by and between said Cole and this de¬ 
fendant, involving certain real estate located in flic city of 
Washington, District of Columbia, said last mentioned con¬ 
tract further providing that the word “cpnsumma- 
6 tion” therein used should mean the transfer of the 
real estate last aforesaid to this defendant, or, in 
lieu thereof, this defendant paying to the said Cole an ac¬ 
ceptable sum in money or notes for his interest therein, or 
any sale, transfer or adjustment whereby the equities in 
said real estate should be converted into cash or its equiva¬ 
lent. And defendant further says that it was not a party 
to said last mentioned contract, nor did it approve thereof, 
nor consent thereto. And it further says that said real 
estate in the city of Washington, District of Colombia, has 
never been transferred to this defendant, nor has defendant 



6 


EDWARD X. PARKER VS. 


paid to said Thomas T. Cole any money, or transferred 
or delivered to him any notes for his interest therein, nor 
has any sale, transfer or adjustment been made whereby 
the equities in said real estate have been converted into 
cash or its equivalent. Wherefore defendant says that by 
reason of the premises and of the changes and modifica¬ 
tions aforesaid in the contract in the first count of the dec¬ 
laration herein described, without the knowledge, consent 
or approval of this defendant, it has been discharged from 
all liability herein arising out of or connected with said 
contract or with the performance thereof, and that any 
obligation to pay or compensate plaintiff in the premises 
is the obligation of said Thomas T. Cole and not of this 
defendant. 

Third Plea. 

And for a plea to the second count of the declaration 
herein, defendant, The Salvation Army, a corporation, says 
that it denies that it engaged plaintiff as its confidential 
agent, as in said second count alleged, and also denies that 
it received any benefit from services rendered by plaintiff, 
as therein set forth, or that a sale of the real estate therein 
mentioned was consummated by reason of any scrv- 
7 ices rendered by plaintiff to defendant. Defendant 
further says that plaintiff rendered no services to 
defendant of the value of Ten thousand dollars ($10,000.00), 
as in said second count alleged. 

WHITEFORD, MARSHALL & HART, 

By P. H. MARSHALL, 

Attorneys for Defendant. 

Joinder of Issue. 

Filed April 12, 1934. 


The plaintiff joins issue upon the pleas of the defendant 
filed herein. 

THOMAS O. KING, 
Attorney for Plaintiff. 
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Note of Issue. I 

Law No. 83,791. 

Edward N. Parker, Plaintiff, 

vs. 

The Salvation Army, a Corporation, Defendant. 

Thomas 0. King, Attorney for Plaintiff; Whitqford, Mar¬ 
shall and Hart, Attorneys for Defendant. 

Last pleading filed April 12, 1934. 

THOMAS 0. KING, 
Attorney for Plaintiff. 

. 

To Messrs. Whiteford, Marshall and Hart, 

Attorneys for the defendant. 

Please take notice that the issue joined in the above en¬ 
titled cause will be tried at the next term of Court. 

THOMAS 0. K|NG, 
Attorney for plaintiff. 

8 Memoranda. 

February 11, 1935. Jury sworn. Verdict foj* defendant 
(direction) Wheat, C. J. 

February 13, 1935.—Motion for New Trial, fjled. 
Supreme Court of the District of Colunjbia. 

Thursday, February! 21, 1935. 

i 

Session resumed pursuant to adjournment, Hon Chief 
Justice Alfred A. Wheat, presiding. 

# * * * # # I • 

■ . 

Upon consideration of the motion filed hereiij, for a new 
trial, it is ordered that said motion be, and t}he same is 
hereby overruled, and judgment on verdict ordered. 

Wherefore, it is considered that jilaintiff t^ike nothing 
by this action that defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his at- 
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torney of record, in open Court, notes an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof. 

Memoranda. 

March 16, 1935.—Bond on Appeal approved and filed. 

March 18, 1935.—Proposed Bill of Exceptions, 
9 filed. 


Assignment of Errors. 
Filed April 4, 1935. 


Comes now the Plaintiff, Edward X. Parker, by counsel, 
and assigns as errors committed bv the trial court the fol- 
lowing: 

1. In granting the motion of counsel for the Defendant to 
direct the verdict of the jury for the Defendant upon the 
opening statement of counsel for the Plaintiff. 

2. In directing the jury to find its verdict for the De¬ 
fendant upon (he opening statement of counsel for the 
Plaintiff. 

THOMAS O. KING, 
Attorney for the Plaintiff. 

Service of copy of Assignment of Errors acknowledged 
this 3rd dav of April, 1935. 

WH1TEFORD, MARSHALL & HART, 
By P. II. MARSHALL, 

Attorneys for the Defendant. 


M emorandum. 

April 17, 1935—Bill of Exceptions submitted. 

10 Supreme Court of the District of Columbia 

Monday, April 29, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 
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Come now the parties hereto by their respective attorneys 
of record, and thereupon, the plaintiff by his attorney pre¬ 
sents to the Court his Bill of Exceptions taken at tie trial of 
this cause, and heretofore submitted herein, and prays that 
the same be signed and made of record, nunc pro tunc , 
which is hereby accordingly done. 

Designation of Record. j 

Filed April 24,1935. 

• •#***• 

» 

Comes now Edward N. Parker, Plaintiff in the above 
entitled cause, and designates the parts of the recdrd which 
he desires to have included in the transcript; said parts of 
record being considered sufficient for the determiiation of 
the questions raised on appeal: 

1. Declaration. 

2. Pleas. 

3. The Joinder of Issue, Notice of Trial, and Note of Is¬ 
sue. 


4. Memo: Jury sworn and verdict for the Defendant by 
direction of the Court. (February 11, 1935) 

5. Memo: Plaintiff’s motion for new trial filed. (Febru¬ 
ary 13, 1935) 

6. Memo: Plaintiff’s motion for new trial overruled. 
(February 21, 1935) 

7. Memo: Judgment upon the verdict for Defend- 
11 ant entered. (February 21, 1935) 

8. Memo: Notation of an appeal in open Court 
bv the Plaintiff to the Court of Appeals. (February 21, 
1935) 

9. Memo: Undertaking on appeal approved and filed. 
(March 16, 1935) 

10. Assignment of Errors. (Filed April 4, 1935) 

11. Bill of Exception. I 

12. Designation of Record. 

THOMAS 0. KING-, 
Attorney for Plaintiff. 

We consent to the foregoing designation of recojrd: 

WHITEFORD, MARSHALL & ttART, 
By P. H. MARSHALL, j 

Attorneys for Defendant. 
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Supreme Court of the District of Columbia. 


United States of America. 

District of Columbia, ss: 

I, Frank F. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 11, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, ip cause No. 83791 at Law, wherein Edward X. 
Parker is Plaintiff and The Salvation Army, a corporation, 
is Defendant, as the same remains upon the liles and of 
record in said Court. 

In testimonv whereof, 1 hereunto subscribe mv name and 
« • 

affix the seal of said Court, at the City of Washington, in 
said District, this 7th dav of Mav, 1935. 

[Seal Supreme Court of the District of Columbia. 1 

FRANK E. CUNNINGHAM, 

Clerk. 


13 [Stamp:] Filed April 29, 1935. Frank E. Cun¬ 
ningham, Clerk. 

Law No. 82,791 

Edward X. Parker, Plaintiff, 
vs. 

The Salvation Army, a Corporation, Defendant. 


In the Supreme Court of the District of Columbia. 

Bill of Exception. 

Be it remembered, that at the trial of this cause before 
Mr. Chief Justice Wheat and a jury, duly impaneled and 
sworn to try the issues herein, which trial began on the 11th 
day of February, A. D. 1935, and thereafter was proceeded 
with, the hereafter recited proceedings were had before the 
verdict of the jury, namely: 

Counsel for the Plaintiff made an opening statement to 
the jury on behalf of the Plaintiff as follows: 

“Gentlemen of the jury, the case which is about to be 
submitted to you for your determination grows out of the 
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sale of a piece of real estate in the City of Norfolk in the 
State of Virginia which prior to 1930 and during 1930 the 
Salvation Army owned and had used during jtheir war 
activities. 

‘‘In the summer of 1930 Mr. Edward N. Parker, who is 
the Plaintiff in this case, was representing the Salvation 
Army in the procurement of insurance policies, he being at 
that time an insurance broker here in Washington; and in 
such connection he had become well acquainted i with Mr. 
John K. Curran, who at that time was Ensign (purran of 
the Salvation Army. 

“Ensign Curran was transferred from Washington to 
Atlanta, Georgia, the Army’s headquarters; and after he 
had been there some time, lie took up with Mr. Pjarker the 
question of selling this real estate in Norfolk, saying to 
him that the Salvation Army had this building ^md prop¬ 
erty, and that they were anxious to get rid of it; tfiat it was 
encumbered $125,000, and that it didn’t jmeet the 
14 carrying expenses; and that they desired to get rid 
of it, and they were willing to sell it to a responsible 
person who would assume that mortgage, for thje amount 
of the mortgage. In fact, he said, ‘We will be {willing to 
pay $10,000 to an agent or broker who will get somebody to 
take this building off our hands for the amoupt of the 
mortgage. ’ 

“As the result of that, Mr. Parker became interested in 
the proposition; and, after surveying the thing add making 
inquiries, on October 1st he entered into a contract, which 
in substance is what 1 have just stated to you—mat if he 
got a purchaser able and willing to take the building and 
who the Army was satisfied was financially responsible to 
assume this mortgage, that they would pay him thht $10,000. 

“This contract by its own limitations was good only for 
thirty days and expired the first day of November or the 
last day of October, which is immaterial which dhy it was, 
one or the other. 

“After the contract expired, Mr. Parker had gone to 
work on it and he continued working on this proposition. 
Letters were exchanged from November 1st up until De¬ 
cember 12th. But on December 12th he had a pre|tty lively 
prospect for the building; and later an extension w< 
extending the agreement until the 15th day of 
1931. 


as signed 
January, 
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“Now, llie Plaintiff expects to prove, gentlemen, that in 
dealing withjthe Army he dealt almost exclusively with En¬ 
sign Curran, who was, seems to have had several titles. One 
was, ‘assistant to the property manager.’ Another was, 
‘secretary to : the legal department.’ Wait a minute. I may 
be in error about that; what the other one was. He was 
just in the legal department. But all the letters that Parker 
got from the Army were signed by Ensign Curran, and all 
his negotiations were with Ensign Curran except that the 
contract of October 1st is executed by Brigadier Young— 
by a superior officer in the Army, and the letter of exten¬ 
sion is signed by Brigadier Young. 

15 “The Plaintiff expects to prove that in January 
he had through a sub-agent, who was working with 
him—Thomas T. Cole—who will appear very frequently 
in the testimony, had interested Henry A. Page, Jr., in the 
purchase of this building; and that he had sent Cole or per¬ 
mitted Cole to go to the headquarters of the Army in At¬ 
lanta, Georgia, to deal direct with the Army, because, in¬ 
stead of an outright purchase, the deal had assumed ramifi¬ 
cations and was to be a trade of property that Page had in 
North Carolina for the property of the Army in Norfolk. 

“We expect to prove that after Mr. Cole had been to At¬ 
lanta, and on or about the 16th day of January, Ensign Cur¬ 
ran communicated with Mr. Parker and told him that the 
Annv desired that thev give Cole a free hand in this trans- 
action, because they were very desirous of putting it 
through: and asked Mr. Parker if he would agree to let 
Cole deal with them direct instead of dealing through him, 
telling him that the trade had now assumed further propor¬ 
tions in that after they acquired this North Carolina prop¬ 
erty, the Army proposed to trade it for property which Cole 
had in Washington, 

“The Plaintiff alleges and expects to prove, gentlemen, 
that they told him, that is, Ensign Curran in the Atlanta 
Office, told him that if he would agree to release the Armv 
from the October 1st contract, under the terms of the 
October 1st contract, that the Army would guarantee the 
payment of this $7,500, would pay him the sum of $7500, out 
of the funds which it would owe Cole at the end of the trade 
when they acquired this property here in Washington to 
which Cole had the equitable title. 

“Parker agreed to this and signed a release, at the same 
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time signing a contract with Cole which he was led to be¬ 
lieve had been drafted in the Atlanta office by Ensign Cur¬ 
ran, for the payment of $7,500 and some other c 
measures. 

“Mr. Parker continued to work for the Army if ter this 
occurred, in a very close, intimate capacity for tne Army 
in the handling of this transaction, not only assisting in 
putting the deal through, but also watching Mr. Cole 
16 for the Army and reporting on his property here and 
what-not, which they asked him to do. 

“The Plaintiff further expects to prove that on or about 
March 14th Ensign Curran met Henry A. Page, Jr.—I with¬ 
draw that—met Mr. Cole and Mr. Parker in Southern Pines, 
North Carolina; and that at this meeting, after further con¬ 
ference between Ensign Curran and Mr. Parker at one 
time and Mr. Cole and Mr. Parker, it was agreed by all 
parties that Cole was not making as much money dut of the 
proposition as he figured; and they reduced the amount of 
money which Cole was to pay to the sum of $5,000; and the 
Ensign consented to that, agreed to that, and told Parker 
that the Army still stood behind the $7500 guarantee. 

“Now, proving these facts, gentlemen—Oh, the trade went 
through. The property was deeded to Henry A. Page, Jr., 
and Henry A. Page, Jr., deeded his North Carolina property 
to the Armv, which in turn deeded it to Dr. Shull, ^hom vou 
need not worry a great deal with in this case; and that the 
trade was entirely consummated except that tlie army 
never bought any of Mr. Cole’s property here in 'Vyashing- 
ton, and therefore never owed Cole any money; and it never 
paid Parker for these services. 

“Now, we expect to prove these things to you gentlemen; 
and, doing that, we will ask you to return a verdict) for Mr. 
Parker in the sum of $7500, which is denied, which tjie Army 
refused to pay him for his services in putting tHis trade 
through.” 

■ 

Whereupon Counsel for the Defendant moved tie Court 
for a directed verdict for the Defendant upon the opening 
statement and submitted his reasons therefore. 

Counsel for Plaintiff then stated to the Court as 'follows: 

“I may not have made my statement clear to the jury. 
If I didn’t, I would like to say now to your Honor that the 
Plaintiff expects to prove that in the procurement ol[ this re- 
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lease under his October 1st contract, that the Army 
17 represented to him through Ensign Curran that they 
were very desirous of this trade going through; and 
that even though they never purchased the property from 
Cole here in Washington, that nevertheless thev would 
guarantee and would pay him the $77)00, because the Army 
was getting a| cheaper trade by this than if he put it through 
under the old contract. 

“As to the $5,000 contract, we expect to prove that at that 
time Ensign Curran warranted and guaranteed to pay the 
full sum of $7500 as an inducement for getting him to sign 
the contract with Cole so the trade could go through. 

‘‘The Plaintiff never looked to Cole for his compensation. 
He was employed and working for the Army, and he looked 
to the Army for his payment, tlie argument being made that 
if they could get Cole to pay it, he would have no objection 
to Cole paying it and them collecting it from him, from Cole, 
for him. But the money was at all times to come through 
the Army, whether they collected it from Cole or whether 
they paid it to him direct.” 


Whereupon this offer was rejected by the Court; and the 
Court informed the parties that, considering the motion for 
directed verdict, “I think I will have to do it.” Counsel 
for Plaintiff made the following offer: 

“If your Honor please, we have a second count in this 
declaration. We would like to offer proof on that if your 
Honor holds that the first count is not sufficient. Certain¬ 
ly you can permit me to amend my statement to the jury 
and offer proof on the second count.” 

Thereupon Counsel for Defendant renewed his motion for 
a directed verdict, and argued to the Court his reasons for 
said motion, and the Court said to Counsel for Plaintiff, “I 
do not see how vou can recover on vour statement. It is 
quite contrary to this declaration. I think it is my duty to 
direct a verdict on vour statement.” 

Counsel for Plaintiff: “Your Honor will grant me 
18 an exception?” 

The Court: “Certainlv”. (testimonv pages 11, 
12 and 15) ’ 

Whereupon, by direction of the Court, the jury returned 
its verdict for the Defendant. 
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The foregoing is the substance of all the proceedings 
bearing upon the exception herein reserved on beh$lf of the 
Plaintiff. 

And thereupon, and as said exception was duly noted, and 
allowed as aforesaid, and duly entered upon the minutes of 
the Court before the jury retired to consider its verdict, 
and because the matters and things hereinbefore recited 
are not matters of record, in order to make the saihe a part 
of the record herein, which is hereby ordered, so the Plain¬ 
tiff may have his case reviewed on appeal, the Plaintiff by 
his Counsel moves the Court to sign and seal this, hjs Bill of 
Exception, which motion is granted by the Court, ahd there¬ 
upon the Plaintiff tenders this, his Bill of Exception, and 
requests the Court to sign and seal the same, which is ac¬ 
cordingly done, now for then, this 29 dav April A. D. 1935. 

ALFRED A. WHEAT, 

Chief Justice. 

We consent to the foregoing Bill of Exception: j 

WHITEFORD, MARSHALL & 11 ART, 
By P. H. MARSHALL, ! 

Attorneys for the Defendant. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6504. Edward X. Parker, Appellant, vs. The Salvation 
Army, a corporation. United States Court of Appeals for 
the District of Columbia. Filed June 25, 1935. Henry W. 
Hodges, Clerk. 
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Untteb States Court of appeals 

FOR Till-: DISTRICT OF COLUMBIA.! 


April Term, 1935 


No. 6504. 


Edward X. Parker, Appellant, 

v. 


The Salvation Army, A Corporation. 


BRIEF FOR APPELLANT. 


This is an appeal from a judgment at law in tile Su¬ 
preme Court of the District of Columbia ill cause Law 
Number 83,791, in which cause appellant (plaintiff 
below) filed a declaration in two counts; the fifst of 
which is laid in contract and the second in assumpsit 
for a quantum merit recovery for services rendered 
and work and labor done. In due course pleas were 
filed, issue joined and the cause came on for trial 




before tin* justice below and a jury duly impanelled. 
Counsel for plaintiff made an opening statement and, 
upon motion by counsel for the appellee, the court di- 
reeted a vejrdicl for the appellee on both counts. To 
this action by the court the appellant noted an excep¬ 
tion, and Ik* has assigned it as in error (record, page 
S), and he has appealed to this court upon that excep¬ 
tion and alleged error. 

The record sets forth the declaration, statement of 
counsel, and what transpired preceding the court’s di- 
reetion of verdict, in full. Appellant therefor ad¬ 
dresses the attention of the court to tin* points of law, 
which In* considers pertinent, as follows: 

The failure of counsel in his opening statement to 
recite all material facts necessarv to a recovers will 
not warrant] the court in taking the case from the jury 
and directing a verdict. 

".Initt s vs. Baltimore. etc. B. Company, lf> I). 0. 

8 .” 


“ (loud man vs. Brooklyn Hebrew Orphan 
Asylum. Km X. V. S. 949.” 

" Dari on vs. Interboro Bapid Transit Co., 110 
X. V. S. 171.” 

"Fini vs. Perry. 119 Ohio St. 007.” 

"Martin Fmrrieh OutfUfinq Co. vs. Sieqel. 108 
in. App. :m." 


A substantial variance between the statement of 
counsel and the pleadings will not warrant the direc¬ 
tion of a verdict for the opposite party. 

"Lusk vs. Throop, 189 Ill. 127 (aff. 89 Ill. App. 
509).” 

"Stewart vs. Bod pars. 71 Kan. 53.” 

“Meade vs. Bowles, 1*23 Mich. G96.” 



o 
») 


To justify the direction of a verdict, the opening 
statement must clearly show the absence of a qght to 


recover. 


“Slicker vs. Seccombe , 42 Ohio App. 357.}’ 
“Didinger vs. Penn. R. Co ., 39 F. (2nd) ^98.” 
“Donnelly vs. Paramount Org., 109 N. J. Law 


57.” 


“Crayrill vs. Smallbeck, 178 N. Y. S. 413 r 


To warrant ilie* direction of a verdicl aga 
party on his opening statement, the* admissions 
should be distinct and such as absolutely pret 
recoverv. 


nisi a 
wei n 
ude a 


the 


“///. Power <(' Light Corp. vs. Hurley,] 49 F. 
(2nd) 681.” 

“ Aalfo Co. vs. Kenney , 105 X. 3. L. 345 
"Hoffman House vs. Foote, 172 X. Y. 248 
“ IHm/ vs. Lo//,/ Island R. Co., 222 X. \ 

Div. 812.” 




A] <i >• 


It is only where statement of counsel is such that the 
facts absolutely preclude a recovery that a verdict may 
be directed, and in such cases its direction is said to be 
within the discretion of the trial court. 

"ALmeijer vs. Herman Amerieau Slate \Rank, 
10M K;m. ’ ’ 1 

“ .1/ eauey vs. Doyle. 276 Mass. 218." 


The practice of disposing of a case upon the 


mere 


opening statement of counsel is unsafe, and should 


never be permitted when* there is or ever was an 
to decide. 

“Malcolm vs. Thomas. 201 X. V. S. 849. 
238 X. Y. 577)" 

“ II off man vs. Foote , 172 X. Y. 348.” 


;t hin 


< «• 


(A ff 
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Ilefore disposing oi* a cause by directing a verdict, the 
trial judge should ascertain that counsel's statement 
embraces) his entire case: and counsel should be al¬ 
lowed to qualify, explain or supplement it. 

" i'aranangh. etc. vs. Bernard, 83 X. H. 370.” 

"(Cornell vs. Morrison, 87 Ohio State 215.” 

** (Xsrtntf/att vs. Winchester Repeating Anns Co., 
105 l : . S. 261.” 

“ llonddower vs. (ten. Wash. U., 31 I). C. 64.” 

It is arbitrary and unreasonable exercise of power 
for a court to direct a verdict for one of the parties 
without allowing the other party's counsel to add to, 
me dil‘\ or explain bis statements made in his opening. 

** fontjti on-Price Piano Co. vs. Stewart , 25 Ohio 
Tir. Tt. X. S. 270.” 

i'xdore directing a verdict upon an opening state¬ 
ment, the court should inform counsel as to the partic¬ 
ulars in which he has failed to make a case and permit 
opportunity to supply such particulars. 

"Utilities vs. Magbttrg, 166 Mich. 498." 


On n motion for a directed verdict on the opening 
statement, the statement must be construed liberally 
and favorably in the behalf of the party making it and 
all of his statements must be taken as true for the 
purpose* of the* motion. 

"( : rat; vs. The Cit ij of Boston , 178 Northeastern 
286.' ? 

"Carr vs. Delaware L. cO IT. R. Co., 78 X. J. L. 
692.' ’ 

"Brash vs. Lindstj. 210 X". V. App. Div. 361.” 

"Xicrt l \s. Fox, 110 Ohio St. 150.” 


‘'Locker vs. American Tobacco Co., 19^j X. Y. 
565. ’ ’ | 

Motion to dismiss complaint at close of cqunsel’s 
opening* statement is in effect a demurrer to the com¬ 
plaint for want of facts, and could not be sustained 
unless it appeared that, admitting all the facts alleged, 
a cause of action was not shown. 

"('ani'nn utaJ Asphalt Larina Co. vs. Hudson Ac 
.1/. It. Co., 143 X. Y. App. Div. 338.” j 

Kven where inconsistent on a motion to direcj a ver¬ 
dict on opening statement of plaintiff’s counsel, court 
cannot disregard part of statement favoring plaintiff 
although inconsistent with other parts of statement. 

”Czcllath vs. Schanb, 37 Ohio App. 232. 


>i> 


On motion to direct on opening statement, jail the 
facts alleged in the complaint (declaration), and also 
those referred to in the statement, should be consid¬ 
ered in determining the propriety of the action! of the 
court. 


a cr 


vs. N. Y., 27 X. Y. App. Div. 240.”! 


Statements in opening, although wholly outsille dec¬ 
laration, must be considered on a motion for directed 
verdict upon the opening, where there was no specific 
objection thereto. 

“Stamm vs. Purroy , 170 X. Y. App. Dm 584.” 


On motion to direct, the court must considei] 
the allegations of the declaration, all of the sta 


all of 
foment 



itself, and afford an opportunity to counsel to make 
offers of proof and consider all of his offers of proof. 


“ Kle if vs. Healey, 127 X. V. 555/’ 

"('lews vs. iV. F. National Banking Assn. Bank , 
105 X. Y. 398.” 


In view of the aforegoing authorities, appellant most 
strongly contends that the learned justice below was 
in error in directing a verdict for the appellee. 


Respectfully submitted, 


Thomas 0. King, 
Attorney for Appellant. 
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IN THE 


United States (Enurt of Appeals 

FOR THE DISTRICT OF COLUMBljA 

I 

April Term, 1935 

No. 6504 

EDWARD N. PARKER, Appellant , 

vs. I 

THE SALVATION ARMY, a Corporation 

BRIEF ON BEHALF OF APPELLEE! 

I 

I 

I 

STATEMENT OF CASE 

I 

Appellant’s brief fails to state the matters jin con¬ 
troversy on this appeal with sufficient clearness to 
enable this Court to pass upon the merits of the 
appeal, and for this reason we state briefly tlje sub¬ 
stance of the declaration and of the opening 1 , state¬ 
ment of counsel for appellant (plaintiff belo\y). A 
motion to direct a verdict for appellee (defendhnt be¬ 
low) was granted upon the conclusion of the opening 
statement by his counsel, to which action <j)f the 
Court exception was reserved, and the granting of 
this motion presents the only question involved in 
this appeal. 

The declaration is in two counts (R. 1-4). The 
first count alleges that defendant owned certain real 


estate in Norfolk, Virginia, which it desired to sell, 
and made a contract in writing with plaintiff in which 
defendant; employed plaintiff as defendant’s agent to 
sell this real estate and agreed to pay plaintiff a com¬ 
mission of $10,000.00 for selling the same; that sub¬ 
sequently defendant requested a new contract, and as 
the result of negotiations between them, plaintiff exe¬ 
cuted a release of his rights under the contract afore¬ 
said, and it was mutually agreed that Thomas T. Cole 
should be substituted for plaintiff as defendant’s 
agent for the sale of said Norfolk real estate; that 
plaintiff, with defendant’s knowledge, simultaneously 
entered into a contract with said Cole, in which con¬ 
tract Cole, agreed to pay plaintiff $7,500.00 upon the 
consummation of the sale of said real estate to a pur¬ 
chaser who had been procured by plaintiff and Cole; 
that defendant also agreed with plaintiff that defend¬ 
ant simultaneously with the execution of said release 
would enter into a contract with Cole for the purchase 
of certain real estate in the District of Columbia, and 
would procure for plaintiff a contract from Cole with 
plaintiff for the payment of the sum of $7,500.00 as 
plaintiff’s commission, “and it did further promise 
and agree that it, the said defendant, would withhold 
from the said Thomas T. Cole the said sum of seven 
thousand five hundred dollars and pay the same to 
plaintiff.” The first count further alleges that the 
real estate aforesaid was sold by defendant to the 
purchaser obtained by plaintiff, but the defendant re¬ 
fused to purchase the real estate contracted for with 
Cole, and refused to pay plaintiff the sum of $7,500.00 
or any part thereof, and said first count concludes 
with a claim for damages in the sum of $7,500.00 and 
costs (R. 1-3). 


n 

O 


The second count alleges the employment 'of plain¬ 
tiff bv defendant to assist in the sale of said real es- 
tate, and the performance of services by plaintiff for 
defendant, which services are alleged to have been of 
great benefit in procuring the sale, which is Alleged to 
have occurred on March 14, 1931. The second count 
then alleges that the reasonable value of the services 
so rendered by plaintiff was the full sum of $}.0,000.00, 
payment of which has been demanded and refiksed, and 
concludes with a claim for $10,000.00 and qosts (R. 
3-4). 

i 

Defendant below interposed two pleas to [the first 
count. The first plea denies that it contracted with 
plaintiff that defendant would procure for plaintiff a 
contract with Cole for the payment to plaintiff by 
Cole of a commission as in the first count alleged; also 
denies that defendant promised or agreed! that it 
would withhold from Cole the sum of $7,50p.00 and 
pay the same to plaintiff; also denies that the pur¬ 
chaser of the real estate aforesaid was procured by 
plaintiff; also denies the rendition of services by 
plaintiff to defendant as alleged in the first c^unt (R. 
4). The second plea to the first count alleges that 
after the making of the contract between plaintiff and 
Cole by which Cole agreed to pay plaintiff $7,500.00, 
plaintiff and Cole entered into another contract for a 
valuable consideration and under seal, changing and 
modifying the first mentioned contract in thej follow¬ 
ing particulars: that said first mentioned Contract 
provided that Cole should pay plaintiff $7,500.00 
should Cole sell or exchange the real estate afore¬ 
said, such payment to be made upon the execution and 
delivery of deed to said real estate, and also! agreed 
to pay plaintiff upon the execution and delivery of 
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such deed, and in the event that Cole should make a 
net profit of $10,000.00 or more in such transaction, 
the sum of one per cent of such net profit, not to ex¬ 
ceed $2,500.00, and that the entire compensation to 
plaintiff should not exceed $10,000.00. The second 
plea alleges that this agreement was modified by a 
subsequent agreement of March 14, 1931, being the 
sealed contract aforesaid, which provided that Cole 
should pay Parker the sum of $5,000.00 instead of 
$7,500.00; that Parker released and discharged Cole 
from all obligation to pay any additional percentage 
upon the sale of said property, and that the said sum 
of $5,000.00 should be due and payable upon tin* con¬ 
summation of a certain deal then pending between 


Cole and defendant involving certain 


real estate in 


Washington, D. C. That this agreement 


provided 


that the word “consummation" should mean the 


transfer of the last mentioned real estate to defend¬ 
ant, or in lieu thereof, defendant paying to ('ole an 
acceptable sum in money or notes for his interest 
therein, or any sale, transfer or adjustment whereby 
the equities in said real estate should be converted 
into cash or its equivalent. The second plea further 
alleges that defendant was not a party to the contract 
of March 14, 1931, did not approve thereof or consent 
thereto, and that the District of Columbia real estate 
has never been transferred to defendant, nor has de¬ 
fendant paid to Cole any money or transferred or de¬ 
livered to him any notes for his interest therein, nor 
has any sale, transfer or adjustment been made 
whereby the equities in said real estate have been 
converted into cash or its equivalent (R. 4-6). 

For a plea to the second count of the declaration, 
defendant denied that it engaged plaintiff as its agent, 
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and denied that it received any benefit from Services 
rendered by plaintiff, or that a sale of the real estate 
aforesaid was consummated by reason of any serv¬ 
ices rendered by plaintiff, and alleged that plaintiff 
rendered no service to defendant of the value of $10,- 
000.00 (R. 6). Issue was joined on these pleas (R. 6). 
The case was called for trial, and counsel for plaintiff 
made an opening statement to the jury in which he 
said, inter alia, “The plaintiff alleges and expects to 
prove, gentlemen, that they told him, that is, Ensign 
Curran in the Atlanta Office, told him that if he would 
agree to release the Army from the October first con¬ 
tract, under the terms of the October first contract, 
that the Army would guarantee the payment of the 
seven thousand five hundred dollars, would pay him 
the sum of seven thousand five hundred dollars, out 
of the funds which it would owe Cole at the end of the 
trade when they acquired this property here in Wash¬ 
ington to which Cole had the equitable title. 

“Parker agreed to this and signed a release] at the 
same time signing a contract with Cole which he was 
lead to believe had been drafted in the Atlanta Office 
by Ensign Curran, for the payment of seven thousand 
five hundred dollars and some other contingent meas¬ 
ures” (R. 12-13). 

In his opening statement counsel for plaintiff 
further said, “The plaintiff further expects to prove 
that on or about March 14tli Ensign Curran met 
Henry A. Page, Jr.—I withdraw that—met MK Cole 
and Mr. Parker in Southern Pines, North Carolina; 
and that at this meeting, after further conferences 
between Ensign Curran and Mr. Parker at orje time 
and Mr. Cole and Mr. Parker, it was agreed j by all 
parties that Cole was not making as much monjey out 


G 


of the properties as he figured; and they reduced the 
amount of money which Cole was to pay to the sum of 
$5,000.00; and the Ensign consented to that, agreed to 
that, and told Parker that the Army still stood behind 
the $7,500.00 guarantee. 

“Now, proving these facts, gentlemen—Oh, the 
trade went through. The property was deeded to 
Henry A. Page, Jr., and Henry A. Page, Jr. deeded 
his North Carolina property to the Army, which in 
turned deeded it to Dr. Shull, whom you need not 
worry a great deal with in this case; and that the 
trade was entirely consummated except that the Army 
never bought any of Mr. Cole's property here in 
Washington, and therefore never owed Cole any 
money; and it never paid Parker for these services’’ 
(R. 12-13). 

Counsel for appellee thereupon moved the Court 
for a directed verdict because of a variance between 
the allegations of the declaration and the statement 
of counsel in his opening to the jury as to what the 
evidence would be on behalf of plaintiff (R. 13), 
whereupon counsel for plaintiff supplemented his 
opening statement with the following remarks, “I 
may not have made my statement clear to the jury. 
If I didn’t, I would like to say now to Your Honor 
that the plaintiff expects to prove that in his procure¬ 
ment of this release under his October first contract, 
that the Army represented to him through Ensign 
Curran that they were very desirous of this trade 
going through: and that even though they never pur¬ 
chased the property from Cole here in Washington, 
that nevertheless thev would guarantee and would 
pay him the seven thousand five hundred dollars, be¬ 
cause the Nrmy was getting a cheaper trade by this 
than if he put it through under the old contract. 
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“As to the $5,000.00 contract, we expect to prove 
that at that time Ensign Curran warranted and guar¬ 
anteed to pay the full sum of seven thousand five 
hundred dollars as an inducement for getting him to 
sign the contract with Cole so the trade would go 
through. 

“The plaintiff never looked to Cole for his compen¬ 
sation. He was employed and working for the Army, 
and he looked to the Army for his payment, the argu¬ 
ment being made that if they could get Cole to pay it, 
he would have no objection to Cole paying it anpl then 
collecting it from him, from Cole, for him. But the 
money was at all times to come through the Army, 
whether they collected it from Cole or whether they 
paid it to him direct” (R. 13-14). 

Upon renewal of the motion for a directed verdict, 
and an intimation from the Court that the same 
would be granted (R. 14), counsel for plaintiff said, 
“If Your Honor please, we have a second co^int in 
this declaration. We would like to offer proof on 
that if Your Honor holds that the first count is not 
sufficient. Certainly you can permit me to amend my 
statement to the jury and offer proof on the second 
count” (R. 14). 

The Court then said to counsel for plaintiff, “I do 
not see how you can recover on your statement. It 
is quite contrary to this declaration. I think it is my 
duty to direct a verdict on your statement” (R. 14). 

The verdict was accordingly directed, and exception 
reserved. 

ARGUMENT 

The two assignments of error (R. 8) are eabh di¬ 
rected to the alleged error of the Trial Court in di¬ 
recting the verdict for defendant below upon the 
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opening statement of counsel, which is the only ques¬ 
tion involved in this appeal. 


An examination of the first count of the declaration 
discloses that plaintiff bases his right to recover upon 
a contract and an alleged breach thereof. That con¬ 
tract is stated to have been that in consideration of 
plaintiff agreeing that defendant might recognize Cole 
as its agent for the sale of certain real estate, and 
releasing defendant from a contract which plaintiff 
then had and by which plaintiff was agent for the 
sale of said real estate, defendant agreed to purchase 
certain real estate in the District of Columbia from 
Cole and to procure from Cole a contract with plain¬ 
tiff for the payment to plaintiff of $7,500.00 commis¬ 
sion, and to withhold from Cole this amount out of 
moneys to become due from defendant to Cole, and 
pay the same to plaintiff (E. 2). 


When counsel for plaintiff made his opening state¬ 
ment to the jury, he told them that his evidence would 
show that the contract described in his declaration by 
which Cole was to pay plaintiff $7,500.00 had been 
abrogated, and a new contract entered into reducing 
the amount of such payment to $5,000.00, but that 
4 ‘the Army still stood behind the $7,500.00 guarantee’’ 
(R. 13). 

When he supplemented his opening statement, after 
argument upon a motion to direct, he further told the 
jury that he would prove that defendant undertook 
to pay to plaintiff $7,500.00 “for getting him to sign 
the contract, with Cole so the trade could go through” 
(R. 14), ancj also that plaintiff never looked to Cole 
for compensation, but to the Army, which was to pay 
plaintiff $7,500.00 as an original obligation, “whether 
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they collected it from Cole or whether they pa^d it to 
him direct” (R. 14). j 

We thus have a situation where the first count of 
the declaration definitely alleged that upon a sale of 
the real estate, the indebtedness of Cole to plaintiff 
would be $7,500.00, which was to be paid by withhold¬ 
ing this amount from an indebtedness of defendant to 
Cole, and paying the sum so withheld to plaintiff. 

Instead of offering to prove the facts concerning the 
contract upon which his cause of action was bajsed, as 
alleged in his declaration, counsel for plaintiff told the 
jury that his evidence would show that the contract 
alleged in his declaration by which Cole was (to pay 
to plaintiff a commission of $7,500.00 had been re¬ 
scinded before plaintiff filed this suit, and another and 
different agreement substituted therefor in which the 
sum to be paid to plaintiff was reduced to $5,000.00; 
and although his declaration alleged that defendant 
was liable upon a contract of guarantee, and under¬ 
took to withhold $7,500.00 from Cole (while admitting 
in his statement that Cole would owe plainti|f only 
$5,000.00, wherefore $7,500.00 could not be withheld 
from him), his statement to the jury is susceptible of 
only two interpretations, neither of which agrees with 
the allegations of the declaration. His statement to 
the jury must mean either (1) that defendant j would 
pay plaintiff if Cole did not, or (2) that defendant 
would pay plaintiff $7,500.00 as a primary obligation 
or liability of defendant, and not as a guarantee of 
performance by Cole. Notwithstanding his declara¬ 
tion, counsel said that plaintiff “looked to the Army 
for his payment * * * whether they collected i| from 
Cole or whether they paid it to him direct” (|t. 14). 

The opening statement leaves us in a state ^f con- 
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fusion as to whether plaintiff was to receive $7,500.00 
from the Army plus $5,000.00 from Cole, or whether 
$7,500.00 was to be his compensation in full. Apart 
from this lesser consideration, it is apparent that 
plaintiff offered to prove a contract entirely different 
in substance and effect from the contract described by 
him in the first count of his declaration, and upon 
which he based his cause of action. Under the rules 


of evidence he could not have proved the facts which 
he told the jury he would prove, because they were 
not the facts alleged, and the case alleged in the first 
count necessarily must have been taken from the jury 


because of failure of proof of his cause of action as 


set out in his declaration. 


If Plaintiff Declares Upon One Proposition and 
Proves Another, the Variance is Fatal 


We submit that the fundamental rule of law is that 
a plaintiff must prove the facts upon which he bases 
his cause of action as those facts are alleged in his 
declaration, and inasmuch as plaintiff in his first 
count claims to recover for the breach of a contract 


which he describes in said count, he must prove the 
existence of such contract as alleged, and can not re¬ 
cover upon another and different contract. 

In 13 C. J. y page 748-749, the rule is stated: 


“At common law, in an action on an express 
contract, plaintiff can not recover on proof of an 
implied one, and the fact that the defendant de¬ 
nies the agreement does not alter the rule. * * * 


Where plaintiff declares on an express contract, 
proof of reasonable value is not admissible. * * * 


(Page 750). It is almost elementary that, where 
a party declares on a special contract and the 
contract proved is essentially variant from the 
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one declared on, lie can not recover, as tlicj allega¬ 
tions and the proof must correspond; anq. it is a 
well settled legal principle that a recovery can 
not be had on proof without corresponding alle¬ 
gations. Plaintiff is not allowed to declare on one 
cause of action and recover on proof of another, 
because, if such variances are tolerated, however 
diligent defendant may be, he can not so prepare 
his defense as to meet surprises. 




In the case of United States Health and J^ccident 
Insurance Company v. Savage, 185 Ala. 232, ja com¬ 
plaint alleged that the plaintiff claimed $300.00 on a 
policy whereby the defendant insurance company on 
March 15, 1909, insured for three years the life and 
health of plaintiff, who suffered a disability b}j illness 
on July 10, 1909, to January 1, 1910, of which |the de¬ 
fendant had notice. The contract which was intro¬ 
duced and proven was made on March 5, 1909, and 
provided that the insurance would expire one| month 
after the date of the policy, but might be consecutively 
renewed from term to term, subject to all conditions 
on payment of monthly premiums in advance, and that 
acceptance of any renewal premium should be cjptional 
with the company which might cancel the polic^ at any 
time by mailing a written notice to the insured. 

At the termination of plaintiff’s case defendant 
moved for an affirmative charge which was denjed and 
a verdict entered for plaintiff. 

The Supreme Court of Alabama, in reversing the 
action of the lower Court, stated as follows: 

“As averments descriptive of the contract, 
these matters are material and essential, and a 
substantial variance between the averments of 
the complaint and the terms of the contract of¬ 
fered in evidence to support it is fatal to any re- 
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covery, if objection is seasonably made by the de¬ 
fendant in the Trial Court. 

“The variance here apparent was, under all 
the authorities, a fatal variance, and the Trial 
Court erred in refusing the peremptory instruc¬ 
tions requested.” (Citing cases.) 

See also Green v. Southern States Lumber Com¬ 
pany, 163 Ala., page 511. 

In the case of Keiser v. Topping, 72 111. 226, the 
Court said: 


“It was said in Wheeler v. Ileed, et al., 36 Ill. 
85, ‘If any part of the contract proved varies ma¬ 
terially from that which is stated in the plead¬ 
ings, it will be fatal, a contract being an entire 
thing and indivisible; and where a plaintiff de¬ 
clares upon a special contract, the proof and the 
allegations must correspond, not precisely, but 
substantially. A variance is understood to be a 
substantial departure from the issue in the evi¬ 
dence adduced, and must be in some matter which, 
in point of law, is essential to the charge or claim. 
Stephen on. Pleading, 107-108; 1 Greenleaf on 
Evidence, 79' ”. 


In the case of Walker and Davis v. Irwin, 24 Iowa 
44S, the Court held that an express agreement to pay 
attorneys’ fees can not be supported by proof of the 
value of such services; and where one is plead and the 

i 

other proven, there is a fatal variance. At page 464 
the Court said; 


“The case should have gone to the jury on the 
second count but for one thing. It is alleged 
therein that defendant, in consideration of the 
assignment to him by Matheson, expressly agreed 
to pay plaintiffs $100.00 for the services rendered 
by them to Matheson. Now there is no testimony 
whatsoever showing or tending to show that the 
amount of plaintiffs’ fees was agreed upon, or 
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that the defendant did more than agree| to pay 
plaintiffs’ claim. The amount was neveri agreed 
upon, and plaintiffs undertook to prove tl|e value 
of their services, and to recover on the j alleged 
promise to pay their claim, no matter jwliat it 
might have been. It seems to us that tlieije was a 
fatal variance which justified the Court ii|i taking 
the case from the jury on this point. The fa¬ 
miliar doctrine that, if one declares upon a spe¬ 
cific contract, he can not recover on quantum 
meruit, obtains.” (Citing cases.) 

In the case of Norris v. Graham, 33 Md. page 56, 
the Court of Appeals of that state held that if in an 
action brought to recover monev alleged to be due for 
wood furnished to a third party, on the credit and 
guarantee of the defendant, the evidence shews that 
the defendant contracted with and purchased t|he wood 
from the plaintiff, and was to pay for it, thlere is a 
variance between the allegata and probata land the 
plaintiff can not recover. The Court said, page 59: 


“There is clearlv a variance between the alia- 
gala and probata. The plaintiff declares for a 
sum of monev due for wood furnished a third 
party on the ‘credit and guarantee of the defend¬ 
ant’. These words plainly import a collateral un¬ 
dertaking, which is denied by the plea ot the de¬ 
fendant, and which can only be evidenced Iby some 
contract in writing. The parol contracl sought 
to be established by the proof offered, is entirely 
different from the one alleged in the pleadings, 
and can not be held as sufficient to authorize a 
recovery in an action charging the defendant as 
the guarantor.” 

In the case of Swanton v. Lynch, 58 Me. 294, at 
page 298, the Court said: ! 

“On reading the plaintiff’s declaratioji it will 
be observed that he sets out an unconditional 
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promise on the part of the defendant to pay him 
the sum of $6,000.00, with interest, while the writ¬ 
ten agreement of the defendant, read in evidence 
in support of the alleged promise, is not uncon¬ 
ditional, but contains this important qualification, 
namely, that the plaintiff should allow as part 
payment the notes held by the defendant against 
A. Jackson and endorsed by \Y. D. Crooker, dis¬ 
counting fifty per cent from said notes. In other 
words, the plaintiff was to accept in part payment 
of the sum named the Jackson notes at fifty cents 
on the dollar. 

* 4 We thus see that there was an important and 
fatal variance between the averments and the 
proof. The plaintiff avers an unconditional prom¬ 
ise to pay $6,000.00 in money; the proof is a 
promise to pay partly in money and partly in 
notes, the notes to be accepted at fifty cents on 
the dollar.” 


In the case of Woodruff v. Kentworth, 133 Mass. 
300, the declaration alleged that the defendant agreed 
to pay plaintiff a certain sum, in consideration that 
the plaintiff would assent to the election of a certain 
person as Manager, in the defendant’s place, of a 
corporation, of which the plaintiff and defendant were 
both members. The evidence introduced at the trial 
showed that the consideration of the defendant’s 
promise was that the plaintiff would vote for the 
person named as Manager, and would also vote to in¬ 
crease the salaries of the officers of the corporation. 
The Supreme Court of Massachusetts held that there 
was a fatal variance between the declaration and the 
proof in regard to the consideration. 

In the case of Wlielton v. Tompson , 121 Mass. 346, 
the declaration alleged that the parties made an oral 
contract in which the defendants agreed to do certain 
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work “to the satisfaction of the plaintiffs” ajid that 
the defendants wholly failed to perform the same. 
The answer was a general denial. At the tiial the 
defendants requested the Court to instruct the jury 
that the plaintiffs having set out a special contract, 
one element of which was that the work wa^ to be 
done to the satisfaction of the plaintiffs, it was neces¬ 
sary that such averment should be proved before re¬ 
covery could be had for a breach of that contract. 
The instruction asked for was refused and wfas not 
given either in form or substance. The instructions 
given by the Court were not excepted to by the de¬ 
fendants. There was a verdict for the plaintiff and 
defendant appealed. The Court said: 

“The ruling requested should have been given. 
As stated in the bill of exceptions, it did pot re¬ 
late to the proof of a breach, but to the p oof of 
the terms of the contract declared on. If one of 
the terms alleged was not proved, there jwas a 
variance, and the plaintiffs could not i(ecover 
under their declaration.” 

See also the case of Wooldridge v. Smith, 2jt3 Mo. 
190, at page 216, where the Court held, among[ other 
things, that the plaintiff can not sue upon one propo¬ 
sition and recover on another. 

In the case of Wilkinson Manufacturing Company 
v. Wclde, 196 Pa. St. Reports 508, the action was one 
of assumpsit, and in their affidavit of defense the de¬ 
fendants denied that they executed the contract sued 
upon. At the opening of the trial plaintiff called for 
any contracts that the defendants had in their posses¬ 
sion and in response thereto received the contract 
which had been actually signed. This contract was 
materially different from the one declared upon and 
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the defendants objected to its admission. The Court, 
however, admitted the contract and at the proper time 
the defendant asked for a non-suit, which was re¬ 
fused and exception noted. In reversing the judg¬ 
ment, the Court, at page 511, said: 

“It is true that pleading has, in late years, been 
greatly simplified, but it has not become so simple 
that a plaintiff, seeking to recover upon a writ¬ 
ten contract, which is in existence, can declare 
upon q different one, and a defendant still has a 
right to know just what the cause of action is. 
* * * Allegations and proof must still correspond. 
The wise and reasonable requirement that a 
plaintiff must clearlv and aecuratelv set forth the 
material grounds of his complaint has, with us, 
withstood the reforming hand of the modern 
pleader, and the defendant yet knows that he need 
answer only what is charged against him. In ap¬ 
parent disregard of this the plaintiff in the case 
before us, when confronted with the real contract 
entered into with the defendants, was, in the face 
of objection promptly made, allowed to proceed, 
without amendment of its pleadings, to recover 
upon a different one. We can not sanction a 
judgment so recovered.” 

tJ c* 

In McDonald v. Walker, 95 Ala. 172, the Court said: 

“If redundant allegations are introduced into 
pleading, and they are descriptive of that which 
is material, a variance between the allegations 
and proof is fatal—of the same consequence as 
the variance between the allegation of an essen¬ 
tial fact, of that which is material, and the evi¬ 
dence or proof of the fact (citing cases). The 
same measure of relief may be attainable upon 
the facts proved as could have been obtained if 
the particular facts averred had been proved, but 
the Court can not permit the opposite party to be 
misled and taken by surprise by the proof of a 
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case differing from that set up in the pleadings, 
and which, it is presumed, lie came prepared to 
meet, as it is tlie case he had notice to resist. * * * 
The contract sought to be enforced is evidenced 
by a bond for title upon payment of purchase 
money. The bill alleges that this bond wasp exe¬ 
cuted jointly and severally by Alberto Martin 
and Marion A. May. If the evidence establishes 
the execution of any bond, it is not that of Martin 
and May, but that of Martin alone. Even if it 
be conceded that, had the averment been tluit the 
bond was executed by Martin alone, the complain¬ 
ants—other considerations being pretermit ted— 
would be entitled to the relief prayed on the evi¬ 
dence we find in this record, even conceding that, 
although the sale was made by Martin and May, 
and the land at the time belonged to them as ten¬ 
ants in common, the complainants, in view of 
Martin’s subsequent acquisition of May’s inter¬ 
est, would be entitled to the relief prayed on aver¬ 
ment and proof of a bond executed by Martin 
alone; conceding for the argument, in short that 

the averment that Mav also executed the bond 

* 

was not material to complainants’ case, but re¬ 
dundant and superfluous, yet it is descriptive of 
the bond, and the bond is absolutely and essen¬ 
tially material, and this material thing, thus, laid 
and described became material as laid and de¬ 
scribed, and had to be proved with all the parti¬ 
cularity, so far as May’s relations to it are con¬ 
cerned, that confessedly would have been neces¬ 
sary had complainants’ rights in point of fact 
depended upon the execution of the bond by 
Mav.” 

In Curley v. Dean , 4 Conn. 259, the Court held: 

“In an action on a contract, the contract given 

in evidence must agree in substance and effect 

with the one stated in the declaration; and a 

trivial variation is fatal, because it destroys the 

* 
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identity of the contract. Therefore, where the 
plaintiff declared upon a contract by which he 
was to have the use and occupation of a clothier’s 
shop for a period commencing in October . 1818, 
and ending at the expiration of the season for 
dressing cloth, to-wit, on the first of Mag , lSlt); 
and the period proved was during the season for 
dressing doth , it was held that the variance was 
fatal. So, when the plaintiff declared upon a con¬ 
tract bv which the defendant was to receive all 
the accounts contracted by the plaintiff, in a cer¬ 
tain- business, during a certain period, to reim¬ 
burse certain expenses incurred by the defendant 
in such business, and the proof was that the de¬ 
fendant was to receive the first moneys accruing 
from the business , and resort to the accounts for 
the balance only; it was held that the variance 
was fatal.” 

When a contract sued on is described in the declara¬ 
tion as executed in a Countv in one State, no recovery 
can be had upon the proof of a contract executed in 

another Countv in a different State. Carter v. Pres- 

•> 

ton, 51 Miss. 423. 

In Russell v. South Britain Society, 9 Conn. 508, the 
Court said: 

“In an action on a contract, the contract given 
in evidence must agree in substance and in terms 
with that stated in the declaration.” 

The Court held that where plaintiff alleged in his 
declaration his promise to pay to defendant $100.00 
in thirty days after notice of acceptance of his sub¬ 
scription, apd the proof was of an alternative promise 
to pay $100.00 in thirty days or give his note payable 
in three years with interest, the variance was fatal. 

Also, thaj when plaintiff stated defendant’s under¬ 
taking to be the delivery of the fund and subscription 
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paper to the society, and the proof showed this was 
only a part of the consideration, the variance was 
fatal. 

Also that when plaintiff pleaded the names of the 
subscribers, and that they were all original sub¬ 
scribers, and the proof showed that five were not orig¬ 
inal subscribers, but subsequent subscribers, the! vari¬ 
ance was fatal. 

In Stone v. Knowlton, 3 Wend. (N.Y.) 375, ft was 
held that a contract in the alternative to transport 
fifteen or twenty tons of marble from one place to 
another must be stated in the declaration according 
to the terms of it. If'stated as an absolute contract 
for the transport of twenty tons, and not fifteen or 
twenty tons, the variance will be fatal. Citing penny 
v. Porter, (2 East. 2), where the contract was for de- 
liverv of one hundred bags of wheat, 40 or 50 to be 
delivered at a particular time, at the option of de¬ 
fendant, and defendant elected to deliver forty, where 
the declaration declared on an absolute contract to 
deliver forty bags, the variance was held to be fatal. 

An averment of a demise from year to year for 
three years at $120.00 a year is not supported b^ r evi¬ 
dence of a demise from year to year for two yefirs at 
$120.00 a year and for one year at $100.00 a year. 
Dorsey v. Chenaidt, 2 Cr. C.C. 316. 

Where unnecessary statements appear in a plead¬ 
ing, they must nevertheless be proved as alleged un¬ 
less they can be disregarded and the cause of fiction 
is well stated without them, but this is not so in the 
case at bar. Gier v. Commissioners, 97 Fed. 43<j>. 

In Hoke v. Wood, 26 Md. 453, the plaintiff sudd for 
damages for breach of contract, which he alleged in 
his declaration to have been a verbal contract tjo sell 
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and deliver on Monday, April 18, 1864, thirty-six head 
of cattle at the price of $58.00 per head. The proof 
was that plaintiff and defendant agreed on $58.00 per 
head for thirtv-five head of cattle. The Court held 
there was: a material variance between the contract 
declared o,n and the contract proved, both as to the 
number of cattle sold and the aggregate sum to be 
paid, which matters being alleged as descriptive of 
the contract, must be proved as laid. 

In the case of Phillip Carey Co. v. Thyson, 39 App. 
I). C. 223, the contract alleged in the declaration was 
the employment of plaintiff as agent for the sale and 
distribution of the products of defendant corporation 
upon an agreed compensation of five per cent of the 
gross amount of all sales made by defendant corpora¬ 
tion in the city of Baltimore and in parts of the states 
of Virginia and West Virginia. The Court held that 
the evidence disclosed that plaintiff had been employed 
at a salary of $125.00 a month which was later in- 
creased to $150.00 per month, and that he was em¬ 
ployed ui)on a fixed salary, and not upon a commis¬ 
sion basis, and that there was a fatal variance be¬ 
tween the contract proved and the one sued upon, be¬ 
cause of which the verdict should have been directed 
for the defendant. 


In the opinion in this case, this Court cited Ham- 
bur g-Br emeu Ins. Co. v. Lewis, 4 App. D. C. 66, and 
District of Columbia v. Donaldson, 38 App. D. C. 259, 
these decisions clearly demonstrating the recognition 
by this Court of the principle contended for in this 
brief, namely, that every allegation descriptive of the 
foundation of plaintiff’s cause of action must be 
proved as alleged in his declaration. 

The declaration in the case at bar gave no notice to 
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defendant of a claim of original, absolute liability of 
defendant to plaintiff, nor is any issue presented by 
the pleadings upon a contention that defendant had 
agreed to pay $7,500.00 to plaintiff as defendant's 
original, primary undertaking. No such issue could 
be made by the pleadings, because there was no such 
allegation in the declaration. On the contrarj*, the 
declaration alleged that defendant agreed to procure 
a contract between plaintiff and Cole for the payment 
of plaintiff's commission by Cole, and the plea denies 
that defendant agreed to procure such contract, or to 
withhold $7,500.00 from Cole and pay it to plaintiff, 
as alleged. If plaintiff had been permitted to go to 
the jury upon a claim that plaintiff had undertaken 
to pay this sum to defendant without reference to any 
transactions between defendant and Cole, and as an 
original obligation of defendant, the case woulc. have 
been presented upon an issue foreign to the record. 

Where There is an Express Contract 
None Will be Implied 

Counsel for plaintiff requested permission ta| offer 
proof in support of the second count of his declara¬ 
tion (R. 14). In this count plaintiff claimed $10,- 
000.00 for “the reasonable value of the servicejs ren¬ 
dered by him from the said 22nd day of January, A. 
I)., 1931, to and including the 14th day of 3|Iarcli, 
A. I). 1931'’ (R. 3), which is the same period of time 
covered by the first count, and, obviously, the alleged 
services rendered are identical under both counts. 

Counsel had told the jury in his opening statement 
that there was an express contract for his compensa¬ 
tion for these services, which compensation was to be 
$7,500.00. Certainly, on his own statement, he had 
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no right to recover the sum of $10,000.00, or any part 
thereof, on the theory of an implied contract for the 
reasonable value of the same services. 


It is a familiar axiom of the law of contracts that 
when there is an express contract, none will be im¬ 
plied, and counsel for plaintiff told the jury that there 
was an express contract covering the same subject- 
matter. 

In the case of Jones v. Slaughter, 28 App. D. C., 43, 
at page 56, the Court said: 


“The testimony shows conclusively that Jones 

* % 

and Lines prosecuted both demands, during the 
interval between original presentation and allow¬ 
ance with the knowledge and approval of Slaugh¬ 
ter (the defendant). While this might form the 
basis J>y them of a claim for the value of their ser¬ 
vices, it does not establish a specific contract for 
a certain compensation on which their cross-bill 
is founded.” 


The Court of Appeals of Maryland, in the case of 
Sherley w, Sherley, 118 Md. page 1, held that there 
could be no recovery upon an implied contract when 
an express agreement is alleged. 

See also Koons v. St. Louis Car Company, 203 Mo. 
227. 

In dealing with this subject the Supreme Court of 
the United States in Hawkins v. United States, 96 U. 
S. 689, at page 697, said: 

“Express stipulations can not in general be set 
aside or varied by implied promises; or, in other 
words, a promise is not implied where there is an 
express written contract, unless the express con¬ 
tract has been rescinded or abandoned or has been 
varied by the consent of the parties. Hence the 
rule is, that, if there be an express written con¬ 
tract between the parties, the plaintiff, in an ac- 


tion to recover for work and labor done, ojr for 
money paid, must declare upon the written agree¬ 
ment so long as the special agreement remains in 
force and unrescinded, as he can not recover finder 
such circumstances upon a quantum meruit, j (Cit¬ 
ing cases) * * * Implied promises or promises 
in law exist only when there is no express premise 
between the parties— expression facit c(\ssare 
taciturn. Hence, says Chitty, a party can ijot be 
bound by an implied promise, when lie has jmade 
an express contract as to the same subject-matter; 
which is certainly sound law, unless the exlpress 
contract has been rescinded or abandoned, y 

In Russell v. South Britain Society, 9 Conn, 508, 
the Court stated that it is a well settled rule that 
where there is a special contract, no recovery can be 
had upon an implied contract covering the same sub¬ 
ject-matter. j 

Right of the Court to Direct a Verdict on 
Opening Statement 

The authorities cited in appellant’s brief deal, for 
the most part, with negligence cases wherein cn his 
opening statement counsel for plaintiff failed to state 
with clarity and precision the facts constituting the 
cause of action. The general law is not dispute)!, but 
it is respectfully contended that an examination of the 
cases will show that they have no application lo the 
facts in this case. In this connection, the Court]’s at¬ 
tention is invited to the case of Lusk v. Throop, 89 
Ill. 509, cited on page 2 of appellant’s brief. A reading 
of that case will show that the Court simply helfl. that 
counsel was not confined in the proof of his case to 
what he said in his opening statement. The ri&ht of 
the Trial Court to direct a verdict on the opening 
statement of counsel is convincingly established by 
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the case of Brown v. District of Columbia, 29 App. 

D. C. 273, at page 280 the Court said: 

“The right of a Court of the United States to 
direct a verdict upon the facts stated by counsel 
as constituting the plaintiff’s case is established 
beyond question. Oscauijan v. Winchester Re- 
pcati\irf Arms ('ompan/f. 103 U. S., 201-203. In 
that case a verdict was directed for the defendant 
upon the opening statement of the plaintiff’s 
counsel, which contained a fact relating to the 
terms'of the contract sued on, not disclosed in the 
declaration, but clearlv showing the illegality of 
the alleged contract. In affirming the judgment, 
it was ( said: ‘The power of the court to act, in the 
disposition of a trial, upon facts conceded by 
counsel, is as plain as its power to act upon the 
evidence produced. The question in either case 
must be whether the facts upon which it is called 
to instruct the jurv be clearlv established. If a 
doubt exists as to the statement of counsel, the 
court will withhold its direction, as where the 
evidence is conflicting; and leave the matter to 
the determination of the jury. In the trial of a 
cause the admissions of counsel as to matters to 
be proved are constantly received and acted upon. 
They may dispense with proof of facts for which 
witnesses would otherwise be called. Thev mav 
limit the demand made or the set-off claimed. 
Indeed, any fact * * * * admitted by counsel may 
be the ground of the court’s procedure, equally 
as if established by the clearest proof. And if 
in the progress of a trial, either by such admis¬ 
sion or proof, a fact is developed which must 
necessarily put an end to the action, the court 
may, upon its own motion or that of counsel, act 
upon it and close the case. * * * * Of course, in 
all such proceedings, nothing should be taken, 
without full consideration, against the party mak¬ 
ing the statement or admission. He should be 
allowed to explain and qualify it, so far as the 


truth will permit; but if, with such explanation 
and qualification, it should clearly appear that 
there could be no recovery, the court should not 
hesitate to so declare and give such direction as 
will dispose of the action.’ ” 

See also Hornblower v. George Washington Univer¬ 
sity, 31 App. D. C. 64. * S 

We contend that the Court below properly directed 
a verdict for the defendant below upon the opening 
statement of counsel, because such opening statement 
showed that the evidence which plaintiff would submit 
for the consideration of the jury would prove a con¬ 
tract substantially different from the contract de- 
scribed in the first count of the declaration, and would 
present a question for the determination of the jury 
which was not in issue, and which could not have been 
put in issue by the defendant, and of which defend¬ 
ant was given no notice bv the allegations of the 
declaration, and because there could be no recovery 
under the second count of the declaration, for the 
reasonable value of the services alleged to have been 
rendered by plaintiff to defendant, there having been 
an express contract covering the same subject-ijnatter. 

For these reasons the action of the Court below 
should be affirmed. 

Respectfully submitted, 

Roger J. Whitefo^d, 

P. H. Marshall, 
Attorneys for Appellee. 


